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Dear ~ _~~Jjia~

This is in referenceto yourapplication for correctionof yournaval recordpursuantto the
provisionsof title 10 of theUnited StatesCode, section1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplication on 20 May 1999. Your allegationsof error and injustice
were reviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterial consideredby the Board consistedof your
application,togetherwith all materialsubmittedin support thereof,yournaval recordand
applicablestatutes,regulationsand policies.

After careful and conscientiousconsiderationof theentire record, the Board found that the
evidencesubmittedwas insufficient to establishtheexistenceof probablematerial erroror
injustice.

In this connection,theBoard substantiallyconcurredwith the rationaleof thehearingpanel
of the PhysicalEvaluationBoard which consideredyourcaseon 10 April 1997, the
determinationof theJudgeAdvocateGeneralof 30 May 1997 that the findings of the
PhysicalEvaluationBoard were not legally objectionable,and thedenialof your Petition for
Relief from Final Action by Director, Naval Council of PersonnelBoards. A copy of the
hearingpanel’srationaleis enclosed. As the Board was not persuadedthat you wereunfit
for duty, it did not addresstheissueconcerningthepropercodefor rating yourcondition,
nordid it attemptto relatethe symptomsof yourcondition to therating criteria containedin
the VA Schedulefor Rating Disabilities.

In view of the foregoing,yourapplication hasbeendenied.Thenamesand votes of the
membersof the panelwill be furnished upon request.

It is regrettedthat the circumstancesof yourcaseare such that favorableaction cannotbe
taken. You areentitled to havethe Board reconsiderits decisionupon submissionof new



and materialevidenceor othermatternot previouslyconsideredby the Board. In this
regard,it is importantto keepin mind that a presumptionof regularityattachesto all official
records. Consequently,whenapplying for a correctionof an official naval record, the
burdenis on theapplicantto demonstratetheexistenceof probablematerialerror or
injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure



SAN DIEGO HEARING PANEL RATIONALE
~

A medical board met at Naval Hospital, Jacksonville, Florida
on 19 September 1996 with diagnoses of:

1. Debilitating Fatigue Secondary to Hepatitis C 7807
2. Chronic Hepatitis C 07051

The Record Review Panel found the member unfit for duty .under VA Code
6354 on 27 January 1997 and rated his condition at 20% disability and
separation with severance pay.

This member appeared before the Panel on 10 April 1997 requesting to be
found unfit f or duty, rated at 100% disability and placed on the TDRL.

Accepted documentary evidence consisted of:

Exhibit A - PEB Case File
Exhibit B - Additional Medical Information
Exhibit C - Fitness ~eports
Exhibit D - ‘~$~j~ ltr dtd 20 Feb 97
Exhibit E ~ Standard Service Record Pages
Exhibit F -~1J~T~~ dtd 18 Jul 91

The member has carried a diagnosis of hepatitis C since August 1990. In
fact, a waiver was required to commission the member as a warrant officer
because of this diagnosis. The member had a medical board in August
1992, which is significant for two reasons. First, that board reported
liver function tests reflecting an AST(SGOT) in the 200 to 600 range and
an ALT(SGPT) in the 300 to 800 range. The physical examination at that
time noted “no stigmata of chronic liver disease. He appeared quite
robust and healthy.” On the basis of that medical board, the member was
found unfit by the Record Review Panel and rated at 30% disability under
VA Code 7345. However, the member’s case was withdrawn from the
disability system and the member was continued on full duty.

In the period between 1992 and 1996, the member’s performance, as
reflected by his fitness reports, show that he has been promoted,
received a Navy Achievement Medal for the period August 1992 to November
1992 and received a Navy Commendation Medal for the period between 1993
and 1996.

The member had another medical board in September 1996 reporting on the
member’s “intermittent severe fatigue and occasional right upper quadrant
pain.” The medical record reports no visits for gastrointestinal
complaints since mid 1994 and the member testified that he treats his
right upper quadrant pain with Pepto Bism~1 and/or Alka Seltzer. The
medical board also noted that the member “has been very functional.”
This is consistent with the member’s fitness reports. The medical board
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noted the member’s fatigue where it said “his intermittent debilitating
fatigue is intense enough that he fully believes this will significantly
impact on his ability to adequately function on board ship deployment.”
However, the physical examination reported in that medical board again
noted “no demonstrable hepatosplenomegaly” and “no other stigmata of
chronic liver disease noted on further exam.” The member also has
maintained his weight in the 210 to 220 pound range. It can be fairly
said that the member’s appearance at the Hearing Panel showed him again
to be “quite robust and healthy” in appearance. The latest liver
function tests were dated 30 January 1997 and showed a distinct
improvement over the liver function tests reported in the medical board
of August ‘1992. Specifically, the AST(SGOT) was 70 and the ALT(SGPT) was
130, which represent a significant functional improvement compared with
the previous studies. This is not necessarily the equivalent of a cure
or healing of the member’s liver, but certainly is a demonstration of
improved function and decreased inflaimnation.

The member presents with a subjective complaint of severe fatigue that he
claims has substantially interfered with his ability to carry out his
duties. However, this is not substantiated by the documentary medical
record which shows no visits for his GI complaints and no complaints of
significant fatigue until his medical board itself. Furthermore, the
member’s complaints of fatigue have not significantly interfered with his
ability to carry out the duties of his rank and rate as reflected in his
fitness reports. The member testified to some distinction between his
performance and his stamina, but the issue is, in fact, his performance.

The Standard Form 600 entry of 20 February 1997 is also significant
because it refutes the diagnosis of chronic fatigue syndrome for which
the Record Review Panel rated the member. The member also stated that he
does not have chronic fatigue syndrome. The Standard Form 600 entry of
20 February 1997 reports the member’s complaints of fatigue, which as
noted have not been substantiated in his fitness reports or his
documented medical record. That Standard Form 600 entry also reports the
member’s complaints of right upper quadrant pain, which again are not
substantiated with his medical record.

In evaluating any individual, it is of paramount importance to remember
that the mere presence of a diagnosis is not synonymous with disability.
It must be established that the medical disease or condition underlying
the diagnosis actually interferes significantly with the member’s ability
to carry out the duties of his rank and rate. In the instant case, the
objective data are quite clear. The liver function tests reported show a
chronic minimal rise in the member’s liver enzyme over several years, but
which have improved since his previous medical board in 1992. Moreover,
the member still has none of the stigmata of chronic liver disease and he
has carried out the duties of his rank and rate, not only adequately, but
well enough to receive both a Navy Achievement Medal and a Navy
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Commendation Medal. Therefore, after careful consideration of all
relevant medical evidence, the Hearing Panel finds the member fit for
continued naval service.
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